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DETAILED ACTION 

Election/Restrictions 

1 . Applicant's election without traverse of claims 1-10, 22-33, 37, and 38 in the reply 
filed on August 17, 2006 is acknowledged. 

2. Claims 1 1 -21 and 34-36 are withdrawn from further consideration pursuant to 37 
CFR 1 .142(b) as being drawn to a nonelected species, there being no allowable generic 
or linking claim. Election was made without traverse in the reply filed on August 17, 
2006. 

Claim Rejections - 35 USC §102 

3. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 1 02 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in 
public use or on sale in this country, more than one year prior to the date of application for patent in 
the United States. 

4. Claims 1 -6, 9, 37, and 38 are rejected under 35 U.S.C. 1 02(b) as being 
anticipated by Henfrey (GB1 104359). 

Regarding claim 1 , Henfrey discloses a fitment and flexible container comprising: 
a lower fitment member (14) including an upper surface and an opening; 
a wall of the flexible container on the top surface of the lower fitment member 
(Fig. 9); and 

an upper fitment member including an upper and lower surface and conduit 
aligned with the opening in the lower fitment. 
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Regarding claim 2, the upper fitment member includes a septum (29) in axial 
alignment with the upper fitment conduit. 

Regarding claim 3, the septum is made of a material and is resilient at least to a 
degree. 

Regarding claim 4, a layer of resilient material (1 1) is disposed between the 
upper and lower fitment. 

Regarding claim 5, the fitment includes a gasket (19) between the upper and 
lower fitment members. 

Regarding claim 6, the upper fitment member includes an elongated tube (25). 

Regarding claim 9, the upper and lower fitment members inherently have some 
degree of impermeability or low permeability to certain gases, such as air for example. 

Regarding claim 37, Henfrey discloses a fitment and flexible container 
comprising: 

a lower fitment member (14) including an upper surface and an opening; 
a wall of the flexible container on the top surface of the lower fitment member 
(Fig. 9); and 

an upper fitment member including an upper and lower surface and conduit 
aligned with the opening in the lower fitment. 

Regarding claim 38, the upper fitment member includes a septum (29) positioned 
within the conduit. 

Claim Rejections - 35 USC §103 
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5. The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 1 02 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

6. Claims 7, 8, and 22-27 are rejected under 35 U.S.C. 1 03(a) as being 
unpatentable over Henfrey in view of Gross (6439429). 

Regarding claim 7, Henfrey DIFFERS in that it does not disclose posts as 
claimed. Attention, however, is directed to the Gross reference, which discloses another 
fitment with posts (134) for securing an upper fitment member to a lower fitment 
member. 

It, therefore, would have been obvious to one having ordinary skill in the art at 
the time the invention was made to modify the Henfrey reference in view of the 
teachings of the Gross reference by employing posts to more effectively secure the 
upper and lower fitment members together. 

The modified Henfrey discloses the claimed invention except for the posts being 
on the lower fitment as claimed. It would have been obvious to one having ordinary skill 
in the art at the time the invention was made to arrange the posts on the bottom fitment 
instead of the top fitment, since it has been held that rearranging parts of an invention 
involves only routine skill in the art. In re Japikse, 86 USPQ 70. 

Regarding claim 8, the method of forming the device (i.e. by fusing) is not 
germane to the issue of patentability of the device itself. Therefore, this limitation has 
not been given patentable weight. 
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Claims 22-27 are rejected as an obvious use of Henfrey as modified by Gross. 
The method of providing a flexible bag and fitment combination as claimed is 
considered a natural use of the Henfrey apparatus as modified by Gross, since the 
modified Henfrey contains all structural limitations as discussed above. 

7. Claim 10 is rejected under 35 U.S.C. 103(a) as being unpatentable over Henfrey 
in view of Sparacio et al. (4775523). 

Henfrey DIFFERS in that it does not disclose that the fitment is made of a 
material as claim. Attention, however, is directed to the Sparacio reference, which 
discloses a flexible bag made partially of acrylonitrile methyl acrylate copolymer for 
preserving the contents of the flexible bag. 

It, therefore, would have been obvious to one having ordinary skill in the art at 
the time the invention was made to modify the Henfrey reference in view of the 
teachings of the Sparacio reference by employing acrylonitrile methyl acrylate 
copolymer in order to preserve the contents of the bag. Further, it has been held to be 
within the general skill of a worker in the art to select a known material on the basis of 
its suitability for the intended use as a matter of obvious design choice. 

8. Claims 28-33 are rejected under 35 U.S.C. 1 03(a) as being unpatentable over 
Henfrey (GB1 104359) in view of Sparacio et al. (4775523) and Gross (6439429). 

Henfrey discloses a fitment and flexible container comprising: 
a lower fitment member (14) including an upper surface and an opening; 
a wall of the flexible container on the top surface of the lower fitment member 
(Fig. 9); 
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an upper fitment member including an upper and lower surface and conduit 
aligned with the opening in the lower fitment; 

a layer of resilient material (11) disposed between the upper and lower fitment; 

a gasket (19) between the upper and lower fitment members; and 

a septum (29) in axial alignment with the upper fitment conduit. 

Henfrey DIFFERS in that it does not disclose that the flexible bag is multi-layered 
as claim. Attention, however, is directed to the Sparacio reference, which discloses a 
flexible bag made of multiple layers for purposes of preserving the contents of the bag. 

It, therefore, would have been obvious to one having ordinary skill in the art at 
the time the invention was made to modify the Henfrey reference in view of the 
teachings of the Sparacio reference by employing multiple layers in order to preserve 
the contents of the package. 

The modified Henfrey DIFFERS in that it does not disclose posts as claimed. 
Attention, however, is directed to the Gross reference, which discloses another fitment 
with posts (134) for securing an upper fitment member to a lower fitment member. 

It, therefore, would have been obvious to one having ordinary skill in the art at 
the time the invention was made to further modify the modified Henfrey reference in 
view of the teachings of the Gross reference by employing posts to more effectively 
secure the upper and lower fitment members together. 

The modified Henfrey discloses the claimed invention except for the posts being 
on the lower fitment as claimed. It would have been obvious to one having ordinary skill 
in the art at the time the invention was made to arrange the posts on the bottom fitment 
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instead of the top fitment, since it has been held that rearranging parts of an invention 
involves only routine skill in the art. In re Japikse, 86 USPQ 70. 

Claims 28-33 are rejected as an obvious use of Henfrey as modified by Sparacio 
and Gross. The method of increasing the shelf-life of a package as claimed is 
considered a natural use of the Henfrey apparatus as modified by Sparacio and Gross, 
since the modified Henfrey contains all structural limitations as discussed above. 
Conclusion 

9. The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to DONNELL LONG whose telephone number is (571) 
270-5610. The examiner can normally be reached on M-F 8AM-5PM. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, KEVIN SHAVER can be reached on (571) 272-4720. The fax phone 
number for the organization where this application or proceeding is assigned is 571- 
273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



ID. U 

Examiner, Art Unit 3754 
/Kevin P. Shaver/ 

Supervisory Patent Examiner, Art Unit 3754 



